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« “Aftfer sto
confractor or a servant, it is very e
who performs a service to be an independent conitro
to point out such dangers.”

JENSEN V. BARBOUR, 15 MONT. 582 (1895)
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many frips a day
acts do not result in a product. They ¢

JENSEN V. BARBOUR, 15 MONT. 582 (1895)
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« “The vital test in determining whether a p

of work as a contractor or mere servant, is the control ove ;

reserved by the employer. Stated as a general proposition, if the contractor is
under the control of the employer he is a servant; if not under such control, he is
an independent contfractor.”

SHOPE V. CITY OF BILLINGS, 85 MONI. 302 (1929)



* Four parts of A (Admin. R. Mont.
1. Direct evidence of right or exercise of contro
2. Method of payment
3. Furnishing of equipment
4. Right to fire

Need a convincing accumulation of undisputed evidence—else employee

SHARP V. HOERNER WALDORF CORP., 178
MONT. 419, 584 P.2D 1298 (1978)



WILD V. FREGEIN CONSIRUCTION

2003 MT 115, 315 Mont. 425, 68 P. 2d 855




« Swear that you met AB Test

« Certificate in effect for three years

WILD V. FREGEIN CONSTRUCTION



« “In July 2000, after Wild's roofing
for work. ... Wild told Fregein that he had pawnec
needed money fo survive.” | 8.

« Fregein offered Wild to work as at $20/hour as an IC “or $15 per hour as a ‘legit’
employee.” 9.

WILD V. FREGEIN CONSTRUCTION



exemprio
he were not able to produce o

« “On October 17, 2000, Wild suffered serious and debilitating injuries o
shoulder and ribs when he fell off a roof while working for Fregein Construction.” § é.

WILD V. FREGEIN CONSTRUCTION



“Whether § 39-71-401(3), M

requires a good faith inquiry of the worker to de
fact, meet the control and independently established business te
employer employees the worker as an IC." § 30.

\ —

“Whether the public policy underlying the Act generally and as set out in § 39-71-
105(1), (2) and (3), MCA, is violated when the employer offers to pay the worker a
higher wage on the condition that the worker present an exemption at the time
of hire.” | 40.

WILD V. FREGEIN CONSTRUCTION



cursory dete G
merely in name, before the employer cc
An employer who fails to do so, with knowledge of the fo
allowed to hide behind the exemption.” § 25.

Doing so does not render the exemption meaningless: “Instead, it would ensure
that employers and ICs alike follow through with the intent of the statute, i.e., that
once an exemption is presented to an employer, the employer will actually tfreat
the worker as an IC and not, as in the case at bar, an employee.” § 26.

WILD V. FREGEIN CONSTRUCTION



employer employs the

« “As Wild noted in his reply brief before this Court, if it looks like a ¢
duck and quacks like a duck, it must be a duck. We would only add that it m
be a duck evenifitis holding a piece of paper that says it is a chicken.” § 31.

WILD V. FREGEIN CONSTRUCTION
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1 45.

“Accordingly, we hold that the public policy underlying the A
set outin § 39-71-105, MCA, is violated when the employer offers ’ro pay the
worker a higher wage on the condition that the worker present an exemption at
the time of hire.” § 31.

WILD V. FREGEIN CONSTRUCTION



WHAT NEXT? —
JUSTICE RICE'S WAY FORWARD




second gues
which conclusively establishes
Department’s approach to the exemp’rlon statute, by i
iIndependent contractor certificate, has not implemented the underlying p
stafute.

The Certificate of Independent Contractor Exemption issued to Kelly Wild by the
Department did not conclusively determine that Wild was an independent contractor who
was exempt from coverage under the Act. It merely certified that Wild swore that he was
iIndependently engaged in an established trade, and then placed the duty of determining
whether Wild was actually an independent contractor- the Department’s duty under the/
exemption application process- squarely on the employer.

WILD V. FREGEIN CONSTRUCTION




CURRENT ICEC PROGRAM




— \_

WHEREAS, the Wilc
involving independent contractors and
employers and independent contractors coming together to prc
solution after participating in a study required by Senate Bill 270, passed by the 58
Legislature; and

WHEREAS, the Montana Legislature considers enacting legislation appropriate
to effectively reverse the Wild decision and to restore the conclusive presumption of
an independent contfractor exemption certificate ... .

2005 Mont. Laws 1546 (Ch. 448, Preamble)

NEW STATUTORY CONSTRUCTION



elected 1o be bound persc
by the provisions of compensation plan No. 1, 2,

or 3.
Mont. Code Ann. § 39-71-417(1)(a)(i)




HOW DO YOU GET AN ICEC?




and in fact; and
(ii) that the applicant is engaged in ¢

occupation, profession or business and will provide sufficie

fact to the department.

HOW DO YOU GET AN ICEC?

WA



(ii) the app
(iif) each occupation for which the ag

certification; and
(iv) other documentation as provided by department rule to assist in
determining if the applicant has an independently established business.

HOW DO YOU GET AN ICEC?



(c) An execL
2435.113

HOW DO YOU GET AN ICEC?



Establishes the point system for
* Bank accounts

« FEIN

« Registration with the Secretary of State
+ Lease agreements

» Business documentation

HOW DO YOU GET AN ICEC?
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renewal fee in an accou
administering the program”

HOW DO YOU GET AN ICEC?



« The applicant controls the details of how service

« The applicant understands and agrees that if the ICEC is granted, the applicant is

A N o

independent confracto
contract and in fact, and the hiring agent retains only the contro ol
ensure the bargained for end result

not eligible for and waives the right to workers’ compensation or occupational
disease related to work performed as an independent contfractor in each
independently established trade, occupation, profession, or business for which
the ICEC is granted.

HOW DO YOU GET AN ICEC?



WHAT DOES HOLDING (OF
ICEC MEAN?
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(b) A person working unde
certificate has waived all rights and benefits u
and is precluded from obtaining benefits unless the person has elec

bound personally and individually by the provisions of compensation plan No. 1, 2,

or 3.

WHAT DOES HOLDING THE ICEC MEAN<¢




(ii) the hiring agent ¢
exemption certificate do not have a written ¢
independent contractor exemption certificate holder’s sta
hiring agent is that of an employee

WHAT DOES HOLDING THE ICEC MEAN<¢



* Flat rate po

* Did not perform work from her own, fixed business locc
« Worker performed caretaking and maintenance for two cemeteries. | 5.
« Set her own work schedule and provided all tools and equipment. § 7.

County issued a 1099 form worker’s income. § 9.

WHAT DOES HOLDING THE ICEC MEAN<¢



status as being free

“[Tlhe ICCU Compliance Specialist found that, while perfo
cemeteries for the County, Johnson met the ‘B’ test for mdependen’r contracto
status by performing work in an independent occupation, profession, or
business.” § 13.

WHAT DOES HOLDING THE ICEC MEAN<¢
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under an inde
4177 919.

WHAT DOES HOLDING THE ICEC MEAN<¢



Dero
of the independen
contractor test for situations such as the present ¢
this Court to redefine the statute.” § 24.

O QC

“Therefore, and solely for the purposes of Title 39, Chapter 51, MCA, Johnson
does not meet the definition of an independent confractor and is, therefore, an
employee, as she had no workers’ compensation insurance on herself and had
no independent contractor exemption certificate.” § 25.

WHAT DOES HOLDING THE ICEC MEAN<¢



* Brock did no

« Brock hired Albrecht to work © :

« No dispute that Albrecht worked as an employee.

« Albrecht fell from the roof of the job, suffered injuries, and filed a clain
benefits. § 19.

WHAT DOES HOLDING THE ICEC MEAN<¢
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“IT]here is no causal relationship betwee
iIndependent contractor; i.e., the fact that Brock wa
does not mean that Brock was an independent contractor.” § 38.

A
\J —

“The law is clear that a person may not work as an independent contractor
without an ICEC or insuring himself... .” q 43.

WHAT DOES HOLDING THE ICEC MEAN<¢



|CE f QOuUU
insurance. ... As aresult, Brock wc
law:; rather, he was a confractor.” § 44.

WHAT DOES HOLDING THE ICEC MEAN<¢



 Each paid rent fo

« Mechanics could share the use of large

» Occasionally shared advice about difficult jobs. § 28.
* No set schedules. ] 28.
« Could purchase parts through a shared account, with a set markup rate. Markup

* No one had an ICEC.

—

permission. g 27.

was used to pay overhead. § 30.

WHAT DOES HOLDING THE ICEC MEAN<¢



N\ O
N/

employees in this case.
regularly and customarily performs services at a Ic
own fixed business location to apply for an independent contractor €
certificates. It is undisputed that the mechanics all worked at a fixed business
location .... Therefore, none of the mechanics had a statutory duty to apply for
iIndependent contractor exemption certificates.” § 65.

Applied the AB test and found independent contractors.

WHAT DOES HOLDING THE ICEC MEAN<¢



|ICCU INVESTIGATIONS




emplovee
petition the workers’ comp :
accordance with 39-71-2905.

No benefits disputes—those proceed as part of the claim itself

|ICCU INVESTIGATIONS



involving wo
contractor central unit of the depda

|ICCU INVESTIGATIONS



AND
« “The status of a worker as to whe
employee implicates more than just collec’rlon of work CC
premiums. It also involves the rights of the State to collect unemploymen
compensation contributions and has other State and Federal implications.

State Fund v. Sky Country, Inc., 239 Mont. 376, 780 P.2d 1135, 1136-37 (1987).

|ICCU INVESTIGATIONS



within 15 days of the ma

unit.

(i) At the conclusion of the mediation process, the mediator sho

summarizing the status of the proceeding and shall mail a copy of the report to the
parfies.
(c) If after mediation the parties have not resolved their dispute concerning @
worker's status as an independent contractor or an employee, a party may appeal
the decision ... by filing a petition with the workers’ compensation court within 30

days ....

|ICCU INVESTIGATIONS




s \_

determined to be an €
insurance, workers' compensation, and incc

(2) When a worker holds an independent contractor exemption certificate and |
working under that cerfificate as required by 39-71-417, MCA, the worker is
conclusively determined to be an independent contractor for purposes of wage
and hour, unemployment insurance workers' compensation, and income tax.

|ICCU INVESTIGATIONS



24.16. :
purposes, the individual m olc
confractor exemption certificate pursuant to
required. When an individual is not required to hold an independen
exemption certificate, the test for determining whether an individual is acting as
an independent contractor for wage claim purposes is that found at ARM
24.35.202. [AB Test]

24.16.7520(3): An individual required to hold and work under an independent
contractor exemption certificate pursuant to 39-71-417, who does not is an
employee for wage claim purposes.

. A \_

|ICCU INVESTIGATIONS



conclusive outcao

(4) Notwithstanding the foregoing, the ICCU may, at its discretion, g
investigation pursuant to ARM 24.35.202 or when a decision is needed for a
program other than wage and hour, unemployment insurance, workers’
compensation, orincome tax. A decision may also be issued for the purposes of
suspending or revoking the certificate pursuant 1o ARM 24.35.131 or issuing
penalties, or for other purposes as the ICCU deems necessary.

|ICCU INVESTIGATIONS



« Visit job sites

|ICCU INVESTIGATIONS
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WHAT DOES A SUSPENSION DOc¢
« Admin. R. Mont. 24.35.101(14): “Suspended” and “suspension” mea

person’s ICEC is not applicable to a particular job or to a series of jobs for a
particular hiring agent.

|ICCU INVESTIGATIONS



(a) made misreprese
form;

(b) altered or amended the application form, the renewal ap
other supporting documentation required by the department, or the independer
contractor exemption certificate;

(c) failed to cooperate with the department in providing information relevant 1o
the continued validity of the holder’s certfificate; or

(d) does not have an independently established business as required by 39-71-
417(4).

|ICCU INVESTIGATIONS



(b) The certificate holc
limitation:
(i) Failure to provide information to the department upo
(i) Failure to complete a worker relationship questionnaire upon request;
(iii) Failure to notify the department of changes in contact information;
(c) When revocation is required by law ...;
(d) Any reason the department deems sufficiently egregious to warrant revocation
of the ICEC.

|ICCU INVESTIGATIONS
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revocation of the ir
invalidate the certificate holder’s waiver of the ric
Compensation Act for the period prior to the notice to the hiring ac

department of the department’s decision to suspend or revoke the independen
contractor exemption certificate.

UCpPC

|ICCU INVESTIGATIONS



single, narro
Employers should be advised to make sure
hiring. This can be done either through the ICCU's website
calling the Department (406-444-9029).



QUESTIONS®

quinlan@oconnorplic.com



